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· CPA, WTO and IEPAs don’t require ACP countries to agree to services, investment, government procurement, competition or intellectual property obligations in EPAs
Services and investment

· In many ACP countries, services are a significant part of the economy
· & services support other sectors such as manufacturing & agriculture
· So it’s important to get it right.

· Why include services/invest in EPA? 3 reasons you may have heard:
1. ACP may want: more choice of service suppliers, better quality services, cheaper services. 

· If allowing foreign companies to provide services helps achieve this (this may not actually be the case as see later), eg by increasing competition, or bringing in new technology, this can all be done tomorrow by unilaterally liberalising your services. Eg Malaysia & supermarkets.
2. May want market access to export services, but:

· UNCTAD & UNDP: developing countries cannot export services because they:
· Have insufficient human resources and technology to meet the professional and quality standards
· Have insufficient financial capacity
·  cannot offer a package of services
· Developed countries have huge firms (eg 80% of world tourism market belongs to 3 companies), worldwide networks and vertical integration
· Comparative advantage of developing countries is labour so may want market access in mode 4, but EU EPAs are not offering market access for unskilled labour and for skilled labour you still need visas and mutual recognition arrangements. 
3. To get more FDI: 
· UNDP: no convincing evidence that an FTA with developed countries increases FDI. 
· Economists: FDI depends more on market size, peace and stability, infrastructure, natural resources (eg oil) etc. That’s why China, India, Nigeria and Angola get lots of FDI. Another eg is Brazil: has double FDI of all West Africa, yet  Brazil has no bilateral investment treaty (BIT) in force because didn’t want to restrict policy space and ability to industrialise and WA has lots of BITs. 
· EU cannot force its companies to invest in ACP. And the CARIFORUM experience shows that the EU not providing effective incentives to encourage FDI in CARIFORUM either. [Ecuador is pulling out of BITs because of the problems it caused for its development and South Africa is reviewing its BITs because of concerns about policy space].
· Some problems with including services & investment in an EPA: 
1. Can’t undo the liberalisation if it turns out to be problematic eg Malaysian supermarket experience.
2. Foreign service providers cause a foreign exchange loss as services are generally consumed where provided, ie in ACP (cf exported) and the profits are repatriated to the EU. Ie the EU service companies in the ACP don’t earn export revenue by exporting products, so it worsens the balance of payments which may already problematic as the South Centre said. 
3. In sectors you liberalise, unless you include exceptions, you then can’t have: joint ventures /foreign ownership limits, requirements to have citizens on boards of directors and it’s difficult to effectively exclude public services and it harms regional integration, for example because you can’t set services regulations that suit the region at a regional level as EPA parties are required to comply with EPA services rules.  
4. For strategic and security reasons you may need national ownership of essential services such as water, electricity, banking 
· Eg French officials were reportedly told not to use Blackberries for emails because its servers were in other countries, so security officials were worried the data could be intercepted. [Telecommunications and insurance sector liberalisation was so controversial in Costa Rica that it pulled out of its USFTA negotiations. (It later rejoined)]
5. If you liberalise financial services: numerous studies show that foreign banks lend less to small and medium enterprises (SMEs) and farmers (so this impacts on food security if farmers can’t get access to the credit they need), because foreign banks tend to cherry pick the most profitable sectors, eg big companies in cities. So for local banks to compete, they may also have to stop lending to SMEs and farmers. And the US government has already found that big developed country banks can borrow at cheaper rates than other banks as it is known that they will be bailed out, so foreign banks have even more competitive advantages than ACP banks.
6. Maritime provisions: they ban cargo-sharing arrangements. Eg if Tanzania and China agree to ship Tanzanian coffee on Tanzanian ships so that Tanzania retains more of the final price, this is not allowed and CARIFORUM has to end all existing such agreements.

7. Art V GATS: If you liberalise one sector, you have to liberalise substantially all sectors. It’s not clear what this requires. But I understand the EU is interpreting this as the ACP must liberalise 80%. If you exclude essential services (such as water, health, education, telecommunications etc) and financial services (as financial services liberalisation was one of the causes of the financial crisis as I’ll explain later), then you can only liberalise 59%. So the other 21% the EU apparently requires the ACP to liberalise must come from these sensitive sectors. I would be glad to hear from EU representatives here today if they can commit to not insisting that the ACP liberalise 80% of its service sectors in an EPA.

· What triggers Art V GATS is a tricky legal question. If you liberalise 1 sector, this clearly triggers Art V GATS and you have to liberalise substantially all sectors. But other services provisions eg: a concrete commit to liberalise a sector in the future could also trigger Art V GATS. Would a provision to cooperate in services trigger Art  V GATS? I have paper which looks at which kinds of provisions would trigger Art V GATS.
8. The world is rapidly changing, eg financial crisis, even the EU is re-regulating financial services, as I will explain more later, so is this the time to lock in services liberalisation and deregulation?
9. Ability to regulate. Why may ACP want to regulate services? Eg to make sure universal  services are available as the market does not do this effectively. Or to make sure services are affordable etc. But the CARIFORUM EPA imposes various limitations on CARIFORUM’s ability to regulate, including:
· Telecommunications: the optional telecommunications Reference Paper at the WTO has been incorporated into the CARIFORUM EPA and then it goes beyond the Reference Paper, so it’s WTO++. The CARIFORUM EPA allows EU telecommunications companies to cherry pick the most profitable sectors without contributing to the costs of providing telecommunications to rural areas etc. So the EPA limits CARIFORUM’s ability to choose how to regulate.
· Also preventing cross-subsidisation in the courier sector
· There may be a standstill requirement which means CARIFORUM can’t re-regulate to deal with the financial crisis and most ACP countries haven’t yet developed all the services regulation they need and as they develop, they will need new types of regulation but these wouldn’t be possible either if there’s a standstill clause.
10. The EPA gives market access to EU investors, then BITs protect these investors. Eg the Argentine government estimates it may be liable under its BITs for >US$17bill for measures it took to deal with 2001 economic crisis.

And crises

How these services and investment provisions would affect your ability to deal with the financial crisis
· If you liberalise without the limitations needed, this prevents the reregulation needed to deal with crisis eg:

· the former chief economist of the International Monetary Fund has said that ‘too big to fail is too big to exist’.
 This means that when financial institutions that are very large collapse, they must be bailed out in order to avoid causing systematic problems for the whole economy. However, Articles 67 and 76 of the CARIFORUM EPA make it difficult to limit the size of financial institutions if they are liberalised under the EPA so is likely to cause these ‘too big to fail’ institutions.
· It prevents firewalls that separate deposits from risky investment banking. For example, the Glass-Steagall Act in the USA that was set up in response to be financial crisis of the 1930s used to do this, however the requirement to set up a bank holding company to supply consumer banking services that was strictly regulated, had high deposit ratios and could only invest in very secure assets, violated the provisions in GATS (the equivalent provisions in the Cariforum EPA are Article 67.2 (c), (e)  and Article 76.2 (c)) which states that you cannot specify the type of entity.  The repeal of this Act allowed the combined banking services in the USA whose collapse has been responsible for a significant part of the current crisis.
· Given the recent evidence of lack of solvency of banks, countries may wish to require them to establish as subsidiaries (which must have their own capital reserves) rather than mere branches.
  However, the CARIFORUM-EC EPA does not appear to allow this unless it is listed as an exception.

· there is an explicit provision that requires the CARIFORUM country to allow EU financial services suppliers to supply a new financial service if the CARIFORUM country allows its own financial institutions to do so and it has committed to liberalise that particular financial service in the EPA.
 This is in a situation where, according to the IMF, the emergence of new types of financial instruments and the inability of regulators to keep up was one of the causes of the current crisis.
  (This EPA provision is based on the optional Understanding on Commitments in Financial Services at the WTO that most developing countries have not adopted and which has already been forecast to conflict with proposals to limit risky financial instruments
).
  Thus, if a CARIFORUM country allowed a hedge fund activity domestically, it would have to allow hedge funds from EU countries to enter and introduce similar services.  Since the European institutions are much larger than the domestic hedge fund, the risks to the economy by this liberalisation would increase manifold.  Since ‘financial services’ are defined broadly,
 the same applies to derivatives and other risky new financial instruments.  
· Limits on the extent of financial speculation allowed

· How can you know what limitations are needed for the next crisis and even this crisis (IMF is still working out what to recommend to G20 etc as lessons learned from this crisis). So need policy space to do reregulation need to deal with this and future crises.
· IMF, UN General Assembly Stiglitz Commission etc say capital controls can be useful
· Capital controls been used on inflows to prevent bubble

· And they were used on outflows eg Malaysia for 10 years to deal with the 1997 crisis and by developed and developing countries in the current economic crisis

· There is insufficient ability to effectively use capital controls in the CARIFORUM EPA

· And of course there is less government revenue available to pay for social safety nets and stimulus packages to deal with the current economic crisis if ACP countries lower tariffs in an EPA. The International Monetary Fund economists note that middle income countries are only likely to recover 45-60% of lost tariff revenue from other taxation sources and low-income countries are at best likely to recover 30% or less of lost tariff revenue from other taxation sources.
  This is even if you introduce a value added tax.
How these services and investment provisions would affect your ability to deal with the climate crisis
· You will have a worse balance of payments if you allow more foreign service providers due to services liberalisation in the EPA. This will mean less foreign exchange is available to import climate change technology etc
· If you liberalise services in the EPA, you can’t have joint ventures  in the sectors you liberalise unless you list them as an exception. Studies show joint ventures are key to technology transfer for climate change, so you will have less access to the technology you need to deal with climate change. 
How these services and investment provisions would affect your ability to deal with the food crisis
· Some experts believe that speculation in food commodities contributed to the high prices experienced in the food crisis. So India banned futures trading in key agricultural commodities. This is not possible if you have liberalised this financial service in an EPA without appropriate exceptions.
Government procurement and competition

· government procurement
· government procurement (what the government buys) of goods and services, by central/regional/local governments can be 30% of your GNP

· the CARIFORUM EPA does require government procurement liberalisation in the government procurement and competition chapters. Other EPAs may include government procurement in other chapters as well. 
· government procurement liberalisation means your ability to effectively direct government spending to disadvantaged groups like women/or the disabled is reduced and it means that the limited CARIFORUM government budgets available to spend on stimulus packages in the current economic crisis will leak to EU companies

· competition: In addition to liberalising certain government procurement, the CARIFORUM competition chapter:

· Basically follows EU competition law which not necessarily suit CARIFORUM’s level of development. Eg Japan had a very different competition law when it developed that helped its industrialisation. The CARIFORUM EPA provisions limit the ability of local companies to do things like joint marketing campaigns to buy local products etc

·  restricts state enterprises
· There are also competition obligations in the services chapter
Intellectual property
· This includes patents on inventions (like medicines), copyright on textbooks, geographical indications on champagne, trademarks like Coca Cola, industrial designs like the shape of a car etc
· Net intellectual property exporters are developed countries like the EU. So broader, longer, stronger intellectual property largely benefits developed country companies. Eg 98% of the patents granted in many SE Asian countries are to foreigners.

· There are many TRIPS+ provisions in the CARIFORUM EPA, some of them are expected to:

·  make more technology (including medicines, technology needed for manufacturing and R&D) be patented, so at monopoly prices eg US$15k/person/year for medicine instead of US$99. So it harms the right to health.
· Make it harder to affordably access information in electronic form, eg databases of scientific journal articles. A UK Government commission explicitly warned that developing countries should think carefully before agreeing to such provisions. So this can harm the right to education
· Make it harder to import generic medicines (which are cheaper as I said earlier), seeds etc.
· Require CARIFORUM governments to spend more than 6 times as much as they currently do on customs checks for intellectual property infringements. This additional spending largely benefits developed country companies.
· Studies show that: Stronger intellectual property does not attract more FDI, technology transfer or necessarily help innovation/R&D etc. There’s no time to go into this here, but if want further info can see me
And the climate crisis

· Intellectual property can reduce affordable access to the technology needed to deal with climate change. Eg South Korea and India already had a problem with this in the last environmental crisis (when damage to the ozone layer required a reduction in the use of chlorofluorocarbons): they were asked to pay unaffordable prices by patent owners of the technological alternative to chlorofluorocarbons.
� http://www.pbs.org/moyers/journal/02132009/transcript1.html


� � HYPERLINK "http://www.policyalternatives.ca/documents/National_Office_Pubs/2008/Financial_Instability_and_GATS.pdf" �http://www.policyalternatives.ca/documents/National_Office_Pubs/2008/Financial_Instability_and_GATS.pdf�


� Because although footnote 10 to Article 67.2(e) states that parties can require a specific legal form when being incorporated, this is only allowed without being listed as an exception, if it is applied in a non discriminatory manner.  Since this would only apply to foreign banks, it appears to be discriminatory.


� Article 106.


� Impact of the Global Financial Crisis on Sub-Saharan Africa, IMF 2009, � HYPERLINK "http://www.imf.org/external/pubs/ft/books/2009/afrglobfin/ssaglobalfin.pdf" �http://www.imf.org/external/pubs/ft/books/2009/afrglobfin/ssaglobalfin.pdf�.


� See for example � HYPERLINK "http://www.citizen.org/documents/FinancialCrisisPrimer121508.pdf" �http://www.citizen.org/documents/FinancialCrisisPrimer121508.pdf�


� See http://www.lawstaff.auckland.ac.nz/~ekel001/Pacific_Trade_files/CARICOM_cf%20Pacific_EPA.pdf and www.twnside.org.sg/title2/par/CARIFORUM.Feb09.doc for more detail.


� Article 103.2.


� ‘Tax Revenue and (or?) Trade Liberalization’, Baunsgaard and Keen, June 2005, IMF Working Paper, WP/05/112. 
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